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In the Court ol Appeals of the District of Columbia. 


No. 1766. 

Morgan Bryan, Trustee in Bankruptcy, Appellant, 

vs. 

Alice V. Curtis, Administratrix of William It. Curtis, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, 

vs. 

Alice V. Curtis, Administratrix of the Estate of William It. Curtis, 
and Leslie M. Shaw, Secretary of the Treasury. 

United States or America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed May 31, 1904. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, 

vs. 

Alice V. Curtis, Administratrix of the Estate of William It. Curtis, 
and Leslie M. Siiaw, Secretary of the Treasury. 

To the Supreme Court of the District of Columbia, holding an 
Equity Court : 

Your complainant, Morgan Bryan, respectfully states as follows: 
1st. That he is a citizen of the United States and a resident of the 
State of Texas, and files this suit as Trustee in Bankruptcy of the 
estate of William R. Curtis, as hereinafter set forth. 

1—1776a 
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2nd. That Alice V. Curtis is sued as the Administratrix of the 
estate of William R. Curtis, in relation to a certain fund realized 
from certain claims heretofore filed in the Court of Claims upon the 
petition of said William R. Curtis. The said Leslie M. Shaw is 
sued as Secretary of the Treasury, mho has in his possession the 
funds necessary to pay the claim of said Alice V. Curtis, 
2 Administratrix as aforesaid, said funds halving been appro¬ 
priated for that purpose by act of Congress, as hereinafter 
set forth. 

3rd. This complainant further avers that on the 15th day of 
August, 1893, the said William R. Curtis, now deceased, filed in the 
Court of Claims of the United States two certain claims against the 
United States and the Comanche Indians, for depredations com¬ 
mitted during the vears 1870 and 1874 bv said Indians, consisting 

of the •' " 1 - --- - J 

horses 



being numbered 9722 and 9722a, and were filed under and by virtue 
of air act of Congress approved March 3, 1893. Complainant further 
avers that thereafter, to wit, on February 24, 1902, the said Alice Y. 
Curtis, Administratrix of the estate of said William R. Curtis, was 
substituted as claimant in said cases pending in the Court of Claims, 
upon her petition and showing that the original petitioner, William 
R. Curtis, had died intestate, and that she had been duly appointed 
and qualified as his Administratrix. 

4th. Complainant further avers that on March 29, 1902, and 
April 2. 1902, intervening petitions were filed in said causes on 
behalf of the heirs-at-law and personal representatives of one James 
C. Curtis, setting forth that the said James C. Curtis was a brother 
and partner of said William R. Curtis at the time of said Indian 
Depredations, and was entitled to one-half of whatever judgments 
might he entered by said court on behalf of said claimant, 
3 ■ and said intervening petitioners were permitted to become 
parties claimant in said cause. Complainant further avers 
that such proceedings were had in said two causes before the Court 
of Claims that on February 24, 1904, judgment was entered for the 
claimant in case 9722 for $8,015.00, less the sum of $1,723.00 to be 
paid as attorneys’ fees, and judgment was entered in case 9722a 
for $2,800.00, less the sum of $500.00, to be paid as attorneys’ fees; 
that thereafter, to wit, on April 7, 1904, the said judgment in cause 
9722 was re-opened, and judgment entered in favor of Alice V. 
Curtis, Administratrix of William R. Curtis, for $4,307.50, and 
judgment was entered in favor of J. E. B. Stewart, Administrate) of 
James C. Curtis, for $4,307.50, each being subject to payment of one- 
half of the attorneys’ fees of $1,723.00; and said judgment in cause 
9722a for $2,800.00 was not disturbed, and all of said judgments 
remain and are now in full force and effect, unreversed and un¬ 
satisfied. 

5th. Complainant further avers that after said William R. Curtis 
had filed his said claims in the Court of Claims, but before any 
judgment had been entered therein, to wit, on the 17th day of May, 
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1899, he filed in the District. Court, of the United States, for the 
Northern District of Texas, his voluntary petition in bankruptcy, 
and such proceedings were had upon said petition that said peti¬ 
tioner was refused his discharge as a Bankrupt after examination, 
and this complainant was duly appointed the Trustee of the estate 
of said Bankrupt, and qualified by giving the bond required 
4 by the Referee, said bond being approved June 12, 1899, as 
appears from the eci’tified copy of the order approving said 
bond filed herewith. Complainant, further avers that the claims 
scheduled by said Curtis in said bankrupt proceedings aggregate 
over $1,051,000.00, one of said claims being the claim of the State 
of Texas against said William R. Curtis for money due as rent on 
lease of lands in the State of Texas for $8,078.38 said claim being 
represented by a judgment, of the District Court of Travis County, 
Texas; that thereafter, to wit, on June 1, 1903, this complainant 
filed in said causes 9722 and 9722a on the Docket of the Court of 


Claims, a certified copy of the approval of his bond as Trustee in 
the bankruptcy of the estate of William R. Curtis, and gave notice 
of such filing to the attorneys of record in said causes, in pursuance 
with the provisions of Section 21, sub-headed of the United States 
Bankruptcy Law, approved July 1, 1898. Complainant further 
avers that said causes pending in the Court of Claims were argued 
and submitted to the court for judgment on February 9, 1904, and 
the judgments were rendered as hereinbefore set forth, without his 
being given anv notice thereof bv anv one, and for that reason he 
was not represented at the hearing of said causes, and complainant 
has every reason to believe, and therefore avers, that the court in 
entering the judgments in the form it. did, had no knowledge of the 
bankruptcy proceedings hereinbefore referred to. 

6th. Complainant further avers that on the 19th day of April, 
1904, he filed in said causes in the Court of Claims his pe- 
5 tit-ion setting forth the fact of the bankruptcy of said William 
R. Curtis, as hereinbefore referred to, and asking that said 
judgments heretofore described be re-opened; that this complainant 
be substituted as claimant in said cases in the place and stead of said 
William R. Custis, and to the exclusion of said Alice V. Curtis, Ad¬ 
ministratrix, and that judgment in cause 9722 be entered in his 
favor as Trustee in Bankruptcy, for the sum of $4,307.50 less one- 
half of the attorney’s fees of $1,723.00, and that judgment be 
entered in his favor as Trustee in Bankruptcy in cause 9722a for 
the sum of $2,800.00, less the sum of $560.00, to be paid as attorneys’ 
fees. 


7th. Said petition was called to the attention of the Court of 
Claims on the 16th day of Mav, 1904, and after taking the same 
under advisement they refused to grant the prayer of said petition 
on the ground, as petitioner is advised and believes, that a contest 
between this complainant and the Administratrix of William R. 
Curtis over the possession of said fund, should not be fought out 
and determined in the Court of Claims, but in a Court of Equity. 
The prayer of said petition was denied without prejudice. 
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8th. Complainant further avers that on April 27, 1904, Congress 
passed an act entitled “An act making appropriations to supply 
deficiencies in the appropriations for the fiscal year ending June 
30, 1904, and for other purposes,” in which provision was made for 
payment of all judgments rendered by the Court of Claiins in the 
Indian Depredation cases, and among which number were included 
the judgments hereinbefore referred to as having been entered in 
favor of Alice V. Curtis, Administratrix of William It. 

6 Curtis, and complainant avers that the money appropriated 
for the payment of said judgments is now in the hands of 

Leslie M. Shaw, the Secretary of the Treasury, and he is authorized 
and prepared to make payment thereof to the person or persons who 
may be entitled thereto. 

9th. Complainant further avers that by virtue of the provisions 
of said Bankrupt Act of July 1, 1898, all the right, title, interest 
and estate of said William It. Curtis passed to, and became vested in, 
this complainant as his Trustee in Bankruptcy, by operation of law, 
including the claims against the United States and the Comanche 
Indians hereinbefore set forth, and whatever funds might be realized 
therefrom, and he avers that the appointment of Alice V. Curtis, 
Administratrix of the estate of said William R. Curtis, after his 
death, carried to her no title, interest or estate in and to said claims, 
and gave her no right to collect the judgments entered in said Court 
of Claims as hereinbefore set forth. 

Wherefore the premises considered, complainant being without 
remedy at law, files this his Bill of Complaint, and prays 

1. That the said Alice V. Curtis, Administratrix of William R. 
Curtis, and said Leslie M. Shaw, be made parties_ defendant hereto 
and be required to answer the exigencies of this Bill. 

2. That a restraining order pendente lite be issued herein, re¬ 

straining the payment by said Shaw to Alice V. Curtis, Ad- 

7 ministratrix, or any one in her name, or on her behalf, in¬ 
cluding her attorneys and agents, the said judgments entered 

in her favor in the Court of Claims in the two Indian Depredation 
Claims 9722 and 9722a. 

3. That the complainant be decreed as matter of law to be entitled 
to receive and collect the full amount of said judgments, for the 
purpose of having the same administered in said Bankrupt case 
pending in the United States District Court for the Northern District 
of Texas, according to the provisions of the Bankrupt Law. 

4. That upon the final hearing the said Leslie M. Shaw, Secretary 
of the Treasury, be authorized and directed to pay over the full 
amount of said judgments to this complainant as Trustee in Bank¬ 
ruptcy of the estate of William R. Curtis, and that said Alice V. 
Curtis, Administratrix, her agents and attorneys, be forever re¬ 
strained and enjoined from collecting and receiving the amount of 
said judgments. 

And for such other and further relief as the nature of the case 
may require, and to the Court may seem just and proper. 
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The defendants to this Bill are Alice V. Curtis, Administratrix 
of William R, Curtis, and Leslie M. Shaw, Secretary of the Treasury. 

MORGAN BRYAN, 

Trustee of Est. Wm. R. Curtis, Bankrupt, 
By JOHN J. HAMILTON, 

Att’y in Fact. 


HAMILTON & COLBERT, 
Solicitors for Complainant. 


8 I, John J. Hamilton, do solemnly swear that I am the 

attorney-in-fact for Morgan Bryan, complainant in the above 
entitled cause, for the purpose of making this affidavit; that I have 
read the foregoing Bill of Com paint, and know the contents thereof; 
that the matters and things therein stated on my personal knowledge 
are true, and the matters and things therein stated on information 
and belief, I believe to be true. 

JOHN J. HAMILTON. 


Subscribed and sworn to before me this 23rd day of May, A. D., 
1904. 

[notarial seal.] LOUISE F. DYER, 

Notary Public, D. C. 


Demurrer of Defendant No. 2. 

Filed June 7,1904. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee, 
vs. 

Alice Y. Curtis, Administratrix, et al. 

Now comes the defendant H. A. Taylor, Acting Secretary of the 
Treasury of the United States, and by protestation, not con- 
9 fessing or acknowledging all or any of the matters and things 
in the bill of complaint to be true in such manner and form 
as the same are therein set forth and alleged, doth demur to said bill 
of complaint, upon and for the following reasons, among others: 

1. That said bill contains no matter of equity whereon this 
Court can ground any decree or give complainant any relief against 
this defendant. 

2. That it appeal's in said bill that this defendant is sued as an 
officer of the Government of the United States acting for and on be¬ 
half of the said United States, and concerning matters arising out of 
and within his duty and employment as such public officer, and not 
in any manner in his private character as an individual. 
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3. That it appears in said bill that the United States has an inter¬ 
est in the subject matter thereof, but the said United States is not 
and cannot be made a party defendant to said bill. 

4. That it appears in said bill that a portion of each of the judg¬ 
ments mentioned in the said bill, which portions amount to the sum 
of $2283, is deducted from the amount of the said judgments and 
awarded to a certain attorney or attorneys as fees; wherefore the 
said attorney or attorneys should be made party or parties to this 
cause. 

5. That it appears from the said bill that the defendant Alice V. 
Curtis is a resident and now actually present in the State of Texas, 
and there is no averment that she was, at the time of the filing of 
the bill herein, or since has been, present or to be found in the Dis¬ 
trict of Columbia; that there is no averment that the said 

10 Alice V. Curtis has any property or any credits in the said 
District other than the two judgments against the United 
States mentioned in the said bill; wherefore there is no ground 
shown upon which this Court can assume to exercise jurisdiction 
over either the said Alice V. Curtis or the said judgment. 

Wherefore, and for divers other good causes of demurrer appear¬ 
ing in said bill of complaint, this defendant prays judgment of this 
honorable Court whether he shall be compelled to make any other 
answer to said bill. 

MOEGAN H. BEACH, 

Solicitor for Defendant , II. A. Taylor , 

Acting Secretary of the Treasury. 


I hereby certify, as counsel for the defendant IT. A. Taylor, 
Acting Secretary of the Treasury, in the foregoing demurrer, that in 
my opinion the same is well founded in point of law and proper to be 
filed. 

MORGAN I-I. BEACIT. 


District or Columbia, ss: 

The defendant IT. A. Taylor, Acting Secretary of the Treasury, 
makes oath that the foregoing demurrer is not interposed for delay. 

H. A. TAYLOR. 

Subscribed and sworn to before me, this 6" day of June, A. D. 
1904. 

[notarial seal.] JAS. N. FITZPATRICK, 

Notary Public. 
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11 Ansiver of Defendant No. 2. 

Filed June 7, 1904. 

In the Supreme Court of the District of Columbia. 

No. 24697. In Equity. 

Morgan Bryan 
vs.' 

Alice V. Curtis et al. 

The defendant H. A. Taylor, Acting Secretary of the Treasury, 
for answer to the rule why an injunction should not issue against 
him says: 

1. He has no knowledge of the averments of paragraph 1 of the 
bill of complaint. 

2. He admits the averments of paragraph 2 of said bill. 

3 and 4. On information and belief he admits the averments of 
paragraphs 3 and 4 of said bill. 

5. He has no knowledge of the averments of paragraph 5 of said 
bill. 

6 and 7. This defendant admits that on or about the 18th day of 
May, 1904, complainant filed a petition in the Court of Claims ask¬ 
ing to be substituted as party in the place of the defendant Alice V. 
Curtis, administratrix, in the suits mentioned in the bill of com¬ 
plaint, and that on the 31st day of May, 1904, the Court of Claims 
overruled said petition without prejudice to the right of the com¬ 
plainant herein to assert his claim against said administratrix 

12 in any court having jurisdiction of the person and of the 
subject matter thereof. This defendant attaches hereto as 

exhibit A a certified copy of said petition and of said order over¬ 
ruling the same. 

8. This defendant admits the averments of paragraph 8 of said 
bill. 

9. This defendant denies the averments of paragraph 9 of said 
bill. 

10. Further answering said rule to show cause this defendant says 
that it is provided by Section 9 of the act of March 3, 1891, com¬ 
monly called the Indian Depredation Act, and under which act the 
judgments mentioned in the bill of complaint were recovered, that 
all transfers of any claims against the United States such as those 
mentioned in said bill are declared void, except such transfers as have 
occurred or shall occur in the administration of decedent’s estates, 
and it is made the duty of this defendant by said section,in paying 
judgments recovered under said act to pay and deliver the warrants 
therefor only to the claimant, or his lawful heirs, executors, admin¬ 
istrators or transferees under administrative proceedings, except so 
much thereof as shall be allowed the claimant’s attorney by the court 
for prosecuting such claims, and it is directed that such allowance 
shall be paid direct to said attorneys; and this defendant says that 
the Court of Claims in awarding the judgments mentioned in the 
bill of complaint directed that there should be paid to the attorney 
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in said cases, the Honorable Silas Hare, the sum of twenty per cent, 
thereof. And this defendant says that the defendant Alice V. 

13 Curtis is the lawful administratrix of the claimant William 
It. Curtis in said cases, and that it is his duty to pay the. 

amount of said fees so allowed to the said Hare, and to pay the 
remainder of said judgments to the defendant Alice V. Curtis as 
such administratrix. 

This defendant further says that, if it is sought by said bill .to 
restrain him from paying the said fees to the said Hare, the said 
Hare is a necessary party to said bill. 

11. Further answering said rule to show cause, this defendant 
says that the defendant Alice V. Curtis is a resident of the State of 
Texas, and is now personally present in the said State, and that she 
is not and never has been a resident of the District of Columbia or 
domiciled in the said District, and that the said Alice V. Curtis was 
not, at the time of the filing of the bill herein, nor has since been, 
nor is now in the said District; wherefore this defendant submits 
that the judgments against the United States in favor of the said 
Alice V. Curtis, which are mentioned in the bill, are not sufficient 
grounds upon which this Court can properly assume jurisdiction over 
the said Alice V. Curtis, or over the funds accruing upon the said 
judgments. 

Having fully answered said rule, this defendant submits that the 
same should be discharged, and the injunction denied. 

H. A. TAYLOR. 

MORGAN H. BEACH, 

Solicitor for Defendant , 

Secretary of the Treasury. 

14 District of Columbia, ss: 

I, H. A. Taylor, Acting Secretary of the Treasury, on oath say 
that I have read the foregoing answer to the rule to show cause by 
me subscribed, and know the contents thereof; that the facts therein 
stated of my own knowledge are true, and that those stated on in¬ 
formation and belief I believe to be true. 

H. A. TAYLOR. 

Subscribed and sworn to before me, this 6th day of June, 1904. 
[notarial seal.] JAS. N. FITZPATRICK, 

Notary Public. 

Amended Bill of Complaint. 

Filed July 21, 1904. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, i 

vs. 

Alice V. Curtis et al. 

Now comes the complainant, leave of court, being first had and 
obtained, and amends his original Bill of Complaint filed herein by 
adding thereto the following: 
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15 Paragraph 10. Complainant further avers that the said de¬ 
fendant, Alice V. Curtis, is a non resident of the District of 

Columbia, and is a resident, as he is informed and believes, of the 
State of Texas, and it will be necessary for him to obtain service on 
her by publication, and the probable contest over the fund in this 
case will be prolonged some time and he is advised and believes 
and therefore avers that a Receiver should be appointed by this 
Court to take charge of and collect from the Treasury Department 
the judgments of the Court of Claims herein referred to as having 
been entered in favor of said Alice V. Curtis, administratrix of the 
estate of William R. Curtis, to give all necessary receipts and releases 
therefor to the Treasury Department, and to hold the same subject 
to the future order and direction of this Court. 

And in addition to the prayers of the original Bill of Complaint' 
the complainant prays as follows:— 

5. That in the event that personal service cannot be had upon said 
defendant, Alice V. Curtis requiring her to answer the exigencies 
of the original and amended Bills of Complaint, that substituted 
service by way of publication may be had against her as required by 
law in such cases made and provided. 

6. That until the final determination of this cause, the said Alice 
V. Curtis, administratrix as aforesaid, her attorneys, agents or rep¬ 
resentatives, be restrained and enjoined from collecting or receiving, 
or in any manner attempting to collect or receive the amount of 

the said judgments from the Treasury Department, or the 

16 officer of the Government having charge of the payment of 
said judgments. 

7. That pending the final hearing of this cause a Receiver or Re¬ 
ceivers be appointed by this Court to take charge of, collect and re¬ 
ceive, from the Treasury Department, or other Department or officer 
of the Government of the United States having charge of the pay¬ 
ment thereof, all of the judgments entered in favor of Alice V. 
Curtis, administratrix of the estate of William R. Curtis by the Court 
of Claims and mentioned and described in said Original Bill of 
Complaint. 

HAMILTON & COLBERT, 

Soi’rs for Compl’t. 

Order for Appearance of Absent Defendant. 

Filed August 10, 1904. 

I 

In the Supreme Court of the District of Columbia. 

No. 24697, Equity Docket No. 55. 

Morgan Bryan, Trustee in Bankruptcy of William R. Curtis, 

vs. 

Alice V, Curtis, Administratrix of William R. Curtis, and Leslie 

M. Siiaw, Secretary of the Treasury. 

The object of this suit is to establish and enforce the claim of the 
complainant to the full amount of two judgments entered by 
2—1766a 
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17 the Court of Claims in favor of said Administratrix, the funds 
for the payment of which are now in the hands of Hon. 
Leslie M. Shaw, Secretary of the Treasury. Provided a copy of this 
order be published once a week for three successive weeks in the 
Washington Law Reporter and The Washington Post. 

On motion of the complainant, it is this 10th day of August, 
A. D. 1904, ordered that the defendant, Alice V. Curtis cause her 
appearance to he entered herein on or before the fortieth day, ex¬ 
clusive of Sundays and legal holidays, occurring after the day of 
the first publication of this order; otherwise the cause will be pro¬ 
ceeded with as in case of default. 

By the Court: 

JOB BARNARD, Justice. 


Demurrer of Defendant No. 2 to Amended Bill. 
Filed August 22, 1904. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee, 
vs. 

Alice V. Curtis, Administratrix, et al. 


Now comes the defendant Leslie M. Shaw, Secretary of the Treas¬ 
ury, and demurs to the amended bill of complaint upon and 
18 for the following reasons, among others: 

1. That said amended bill contains no matter of equity 
whereon this Court can ground any decree or give complainant any 
relief against this defendant. 

2. That it appears in said amended bill that this defendant is 
sued as an officer of the Government of the United States acting for 
and on behalf of the said United States, and concerning matters 
arising out of and within his duty and employment as such public 
officer, and not in any manner in his private character as an indi¬ 
vidual. 


3. That it appears in said amended bill that the United States 
has an interest in the subject matter thereof, but the said United 
States is not and cannot bo made a party defendant to said bill. 

5. That it appears from said amended bill that the defendant 
Alice V. Curtis is a resident and now actually present in the State 
of Texas, and there is no averment that she was, at the time of the 
filing of the bill herein, or since has been, present or to be found in 
the District of Columbia; that there is no averment that the said 
Alice V. Curtis has any property or any credits in the said District 
other than the two judgments against the United States mentioned 
in said bill; wherefore there is no ground shown upon which this 
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Court can assume to exercise jurisdiction over either the said Alice 
V. Curtis or the said judgments. 

Wherefore, and for divers other good causes of demurrer appear¬ 
ing in said bill of complaint, this defendant prays judgment of this 
honorable Court whether he shall be compelled to make any 
19 other answer to said bill. 

MORGAN H. BEACH, 
Solicitor for Defendant 

Secretary of the Treasury. 

I hereby certify, as counsel for the defendant Leslie M. Shaw, in 
the foregoing demurrer, that in my opinion the same is well founded 
in point of law and proper to be filed. 

MORGAN H. BEACH. 

District op Columbia, ss: 

The defendant, R. B. Armstrong, Acting Secretary of the Treas¬ 
ury, makes oath that the foregoing demurrer is not interposed for 
delay. 

R. B. ARMSTRONG, 

Acting Secretary of the Treasury. 

Subscribed and sworn to before me, this 20" day of August, A. D., 
1904. 

[notarial seal.] JAS. N. FITZPATRICK, 

Notary Public. 


20 Appearance of Defendant No. 1. 

Filed October 1, 1904. 

In the Supreme Court of the District of Columbia. 

No. 24697. In Equity. 

Morgan Bryan, Trustee, 
vs. 

Alice V. Curtis, Administratrix, et al. 

Now comes Alice V. Curtis, administratrix of the estate of William 
R. Curtis, who is named in the bill of complaint as one of the de¬ 
fendants in the above entitled cause, and, by Silas Hare, her solicitor, 
enters her special and limited appearance in this cause for the sole 
purpose of objecting to the jurisdiction of the Court. 

SILAS HARE, 

Solicitor for Alice V. Curtis , Administratrix , for the 
Sole Purpose of Objecting to the Jurisdiction of 
this Court. 


Memorandum. 

November 5, 1904.—Proof of Publication filed. 
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21 Motion to Vacate Service by Publication. 

Filed March 30, 1905. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, 

vs. 

Alice V. Curtis, Administratrix of William R. Curtis, et al. 

Now comes Alice V. Curtis, administratrix of the estate, of Wil¬ 
liam R. Curtis, deceased, in her proper person, and, appearing only 
for the purposes of this motion and for objecting to the jurisdiction 
of the court, and not for any other purpose, moves the court to 
vacate and set aside the attempted service by publication herein had 
on behalf of the complainant against her, the said Alice V. Curtis, 
administratrix; as aforesaid, and to vacate the order for the said 
publication. 

And as grounds for this motion the said Alice V. Curtis shows 
as follows: 

I. That the said Alice V. Curtis is not a resident of the District 
of Columbia, and that she has not been found or served with process 
in the said District. 

II. That the said Alice V. Curtis is .administratrix of the estate 
of William R. Curtis, deceased, by virtue of an appointment made 
by the proper court of the State of Texas, and not otherwise, and 

has never been appointed such administratrix by any court 

22 or other authority in the District of Columbia; and therefore, 
as she is advised! she is not liable to be sued as such admin¬ 
istratrix in the said District. 

III. That the debt which is mentioned in the bill of complaint 
is not such property or assets of the said Alice V. Curtis as ad¬ 
ministratrix aforesaid, as will warrant proceeding bv publication 
against her as such administratrix; and that the said Alice V. Curtis 
has not any other property, assets or debts belonging or due to her 
as such administratrix in the District of Columbia. 

And in support of this motion the said Alice V. Curtis files here¬ 
with and refers to the affidavit hereto attached. 

ALICE V. CURTIS. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, 

vs. 

Alice V. Curtis, Administratrix of William R. Curtis, et al. 
State or Texas, County of -, ss: 

Before me personally appeared Alice V. Curtis, who being first 
duly sworn, deposed and on her oath said: 
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That she is the identical Alice V. Curtis who is named as 

23 a party defendant in the above-entitled cause and is the 
maker of the foregoing motion hereto attached; and that she 

is administratrix of William R. Curtis, deceased, and as such ad¬ 
ministratrix was plaintiff in the suit against the United States, 
brought and adjudicated in the Court of Claims, which is mentioned 
in the bill of complaint filed in this cause. 

That she, the said Alice V. Curtis, is a citizen of the State of 
Texas and actually resident therein; that she was not within the 
District of Columbia at the date of the institution of this suit, nor 
for a long time before, nor has she since been within the said Dis¬ 
trict, and that she has not been served with any process in the said 
suit. 

That she, the said Alice V. Curtis, was appointed administratrix 
of the estate of William R. Curtis, deceased, by the County Court 
of Clay County in the State of Texas, the said county being the 
domicile of the said William R. Curtis in his life time and the 
county in which he died; and that she, the said Alice Y. Curtis, is 
still administratrix of the said estate by virtue of the said appoint¬ 
ment, and has never been appointed such administratrix by any 
court or other authority in the District of Columbia. 

That she, the said Alice V. Curtis, as administratrix of the said 
William R. Curtis, deceased, has no property, debts or other assets 
in her possession or due to her in the District of Columbia, unless 
the judgment against the United States in her favor rendered by the 
Court of Claims and mentioned in the bill of complaint herein be 
such debt or assets; and that she has not acquired or sought 

24 to acquire, or demanded or laid claim to any property, debts 
or other assets in the said District, and has not brought any 

suits or otherwise asserted any title to such assets in the said District 
except by authorizing the suit against the United States, mentioned 
in the bill of complaint, to be prosecuted in the Court of Claims. 

ALICE V. CURTIS. 

Subscribed and sworn to before me this 14 day of March, A. D., 
1905. 

[notarial seal.], J. F. BAILEY, 

Notary Public, Potter Co., Texas. 

Messrs. Hamilton & Colbert, Solicitors for Complainant. 

Gentlemen; Please take notice that as a friend of the Court I 
shall ask the action of the Court upon the foregoing motion on 
Tuesday, the 28th day of March, 1905, before Mr. Justice Stafford 
in Equity Court No. 2, at the coming in of the Court on that day 
or as soon thereafter as counsel can be heard. 

SILAS HARE. 

Service of copy of above motion acknowledged this 24th day of 
March, 1905. 
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25 Motion for Appointment of Receiver. 

Filed July 6, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, 

vs. 

Alice V. Curtis, Administratrix, et al. 

Now comes the complainant Morgan Bryan, trustee in bankruptcy 
of the Estate of William R. Curtis, and moves the court to appoint 
a receiver to take charge of and collect from the defendant Leslie M. 
Shaw, Secretary of the Treasury the amount of the two certain judg¬ 
ments of the Court of Claims entered in the cases of Alice V. Curtis 
administratrix vs. United States, et al., and numbered 9722 and 
9722a, to which the Estate of said William R. Curtis, deceased, is 
entitled, and to hold the same ponding the final settlement of the 
contest herein between the claimants to said fund. 

HAMILTON & COLBERT, 
Attorneys for Complainant. 

JESSE 9 . ADKINS, 

Assistant United States Attorney. 

Silas Hare, Attorney for Defendant Alice V. Curtis: 

Please take notice that we will call up the above applica- 

26 tion for appointment of a receiver before the Justice presid¬ 
ing in Equity Court on July 7, 1905, at 10 o’clock, A. M. or 

as soon thereafter as counsel can be heard. 

HAMILTON & COLBERT, 

Attorneys for Complainant. 

Order Appointing Receiver. 

Filed July 11, 1905. 

In the Supreme Court of the District of Columbia 

Equity. No. 24697, 55. 

Morgan Bryan, Trustee, 
vs. 

Alice V. Curtis, Administratrix, et al. 

On consideration of the application of the complainant in the 
above entitled cause for the appointment of a receiver to take charge 
of and collect from the defendant Leslie M. Shaw, Secretary of the 
Treasury, or other officer of said Department having charge of the 
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funds mentioned and described in these proceedings, it is this 11th 
day of July, 1905, ordered that John J. Hamilton, Esq., be and he 
is hereby appointed receiver to take charge of and collect from the 
said Leslie M. Shaw, Secretary of the Treasury, or other officer of 
the United States Treasury Department, the amount of two certain 
judgments of the Court of Claims entered in favor of Alice 
27 V. Curtis, administratrix of William R. Curtis, and numbered 
9722 and 9722 a on the docket of said Court of Claims, one 
of said judgments being for the sum of $4,307.50 less one-half of an 
attorney’s fee of $1,723.00, and the other of said judgments being 
for the sum of $2,800, less an attorney’s fee of $560; and the said 
receiver is herebv authorized and directed to collect, receive and 
receipt for the drafts, vouchers, warrants or other orders for the 
payment of money in settlement of said two judgments of the Court 
of Claims, and the receipt of said receiver shall be a full and com¬ 
plete acquittance to the defendant Leslie M. Shaw, Secretary of the 
Treasury, or other officer of the Treasury Department, making de¬ 
livery to said receiver of said drafts, vouchers or warrants aforesaid; 
and the said receiver shall hold said funds so collected by him until 
the further order of this court. Provided that before entering upon 
his duties as such receiver the said John J. Hamilton, Esq., shall 
qualify by giving bond in the penalty of ten thousand dollars con¬ 
ditioned for the faithful discharge of the trust reposed in him. 

TIIOS. H. ANDERSON, Justice. 


Memorandum. 

July 12, 1905.—Bond of Receiver filed. 


28 Opinion of Justice Anderson. 

Filed February 26, 1907. 

In the Supreme Court of the District of Columbia. 

Equity, No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, 

vs. 

Alice V. Curtis, Adm’x of Estate of William R. Curtis, and Leslie 

M. Siiaw, Secretary of the Treasury. 

The bill in this case sets out that William R. Curtis, during his 
lifetime, filed two suits in the Court of Claims on the 15th day of 
August, 1893, to recover for depredations committed by the 
Comanche Indians, the United States also being named as a party 
defendant; that said suits were filed under provisions of the Act of 
Congress of March 3, 1891 (26 Stat. L. 851) known as the Indian 
Depredation Law; that on February 24, 1902, Alice V. Curtis, the 
administratrix of said William R. Curtis, was substituted as claim- 
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ant in said cases in the place of said William It. Curtis, who died 
intestate; that said cases were finally determined by the Court of 
Claims on April 7, 1904, and judgments were entered in favor of 
Alice V. Curtis, administratrix, for $4,307.50 in one ease and $2,800 
in the other case. The bill further alleges that while said cases were 
pending in the Court of Claims, to-wit, on May 17, 1899, the 

29 1 said William R. Curtis, original claimant, filed his invol¬ 

untary petition in bankruptcy in the District Court of the 
United States for the Northern District of Texas, and was thereafter 
adjudged a bankrupt, and the complainant, Morgan Bryan, was 
appointed his trustee, and qualified as such on June 12, 1899; that 
on June 1, 1903, the complainant filed in said cases pending in 
the Court of Claims certified copies of the order appointing him 
trustee and of the approval of his bond as such trustee, in pursuance 
of section 21, subhead E, of the Bankruptcy Law, but he took no 
further action with regard to said cases at that time, and judgments 
were entered in favor of the administratrix without notice to him; 
that on the 19th day of April, 1904, he filed a petition in the Court 
of Claims asking that said judgments be reopened and be entered 
in his favor on the ground that all the right, title, and interest of 
said William R. Curtis in said Indian Depredation Claims passed to 
and became vested in his trustee in bankruptcy upon his appoint¬ 
ment and qualification, and that the administratrix, thereafter ap¬ 
pointed, received no title to said claims by virtue of her appoint¬ 
ment, and was not entitled to collect and receive the proceeds of 
said judgments; but the Court of Claims, holding that it was with¬ 
out jurisdiction, denied said petition without prejudice to the right 
of complainant to apply to a court of proper jurisdiction, viz. to 
a court of equity, for a determination of the controversy over the 
possession of the proceeds of said judgment. The bill further recites 
that Congress has appropriated the funds necessary to pay the 

30 two judgments of the Court of Claims aforesaid and that the 
Secretary of the Treasury is authorized and is ready to pay 

the same, and prays that said defendant Shaw be restrained from 
paying to Alice V. Curtis, administratrix, the amount of said judg¬ 
ments, and that the complainant be decreed to be entitled to the full 
amount of said judgments as trustee in bankruptcy of the estate of 
said William R. Cui'tis, deceased, and that said Shaw be authorized 
and directed to pay complainant the full amount of said judgments. 

The defendant Alice V. Curtis, administratrix, was appointed by 
the courts of the State of Texas, and being, therefore, a non-resident, 
publication was had against her. In answer to such publication, 
she has entered a special appearance to object to the jurisdiction of 
this Court, and by motion of March 30, 1905 asks that the order 
of publication be vacated, the ground urged by the motion being 
that she has never been appointed administratrix in this District, 
and that the debt mentioned in the bill of complaint is not such 
property or assets of the estate as will warrant proceedings by pub¬ 
lication in this District. 

The case is now before the Court upon this motion. 

The merits of the respective claims of the parties hereto to the 
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fund involved in this ease can not, of course, be decided upon the 
present motion. The question of whether the Indian Depredation 
Act provided for the payment of gratuities or for the payment of 
claims, and also as to whether the Act should be construed as ex¬ 
cluding payment to trustees in bankruptcy, can only be determined 
upon final hearing, either upon demurrer, or bill and answer, 
31 or bill, answer and testimony. 

The question presented by the motion now before the 
Court is simply, whether or not it has jurisdiction to determine the 
merits of the respective claims; in other words,' whether, since the 
defendant administratrix derives her authority solely from the State 
of Texas, this Court can determine the question of right, as between 
herself and another, to a fund in this District. 

Were the defendant claimant an individual simply, and not an 


officer of another jurisdiction, there would be no question as to the 
right of this Court to determine the controversy. Roberts v. Con- 
saul, 33 W. L. R. 98. Jones v. Rutherford, 33 W. L. R. 498. But, 
• the defendant administratrix being an officer of' another jurisdiction 
and having no authority to act outside of that' jurisdiction, it is 
■argued that the Courts of this District can acquire no jurisdiction 
over any controversy in which her rights are concerned, and the case 
of Vaughn v. Northup, 15 Pet. 1, and others following it, are cited 
as supporting the contention. In the Vaughn v. Northup case, 
the fund had already been received by the defendant, an administra¬ 
trix of the State of Kentucky, from the United States, and the ques¬ 
tion attempted to be raised was as to whether the administrator was 
not liable to account to the next of kin of his decedent in the Courts 


of this District for such fund rather than in the Court of his ap¬ 
pointment. The United States Supreme Court held that the ac¬ 
countability of the administrator for funds properly belonging to the 
estate of his decedent and already in his. hands was limited 
32 to the jurisdiction of his appointment. But in .the case 
at bar the question is not as to the accountability of the ad¬ 
ministratrix for funds properly belonging to the estate of her de¬ 
cedent, but as to whether the estate is really entitled to the fund at 
all, which fund is not in the hands of the administratrix and conse¬ 
quently cannot be said to be in the custody, as yet, of the court of 
her appointment. The jurisdiction invoked in this case is purely 
in rem. It does not arise by virtue of the persons concerned, but by 
virtue of the fund in which the respective parties claim to be con¬ 
cerned. And, such being the case, the defendant, if she wishes to 
assert any right to the fund, must procure authority from the Court 
of her appointment to appear in this cause and protect whatever 
rights she believes the estate of her decedent to be entitled to. 

The motion, is accordingly denied. 

THOS. II. ANDERSON, Mice. 
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33 Order Overruling Motion to Strike Out Order of Publication. 

Filed January 2, 1906. 

In the Supreme Court of the District of Columbia. 

Eq. No. 24697. 

Morgan Bryan, Tr., 
vs. 

Alice V. Curtis et al. 

On consideration of the motion of the defendant Alice V. Curtis, 
Administratrix, to vacate and set aside the service by publication 
herein had against her, it is this 2nd day of January 1906 ordered 
that said motion be and the same is hereby overruled; and the said 
defendant Alice V. Curtis, Administratrix is hereby givon leave to 
plead to the bill of complaint in such manner as she may be ad¬ 
vised. 

THOS. II. ANDERSON, Justice. 


34 Separate Demurrer and Answer of Defendant No. 1. 

Filed March 9, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24697. 


Morgan Bryan, Trustee in Bankruptcy, Complainant, 

vs. 

Alice V. Curtis, Administratrix of the Estate of William R. Curtis, 

et al., Defendant. 


The defendant, Alice V. Curtis, administratrix of the estate of 
William R. Curtis, deceased, without waiving, but expressly hereby 
reserving, the objection heretofore interposed by her to the juris¬ 
diction of this court, under the certain special appearance entered 
herein in that behalf, for the purpose of motion to vacate' and 


set aside order of publication and the constructive service there¬ 


under attempted to be made upon this defendant, but which 
motion was, by the court, overruled; not admitting or confessing all 
or any of the matters and things in the bill of complaint herein, as 
amended, to be true in such manner and form as the same are therein 
set forth and alleged, does demur to said bill; and, for grounds of 
demurrer, says: 

1. That it affirmatively appears that she is not a resident of, nor 
has she been found or served with process within, the District 
35 of Columbia; but, on the contrary, she is sued herein in her 


official capacity as administratrix .of the estate of William 
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R. Curtin, deceased, by virtue of appointment of the County Court in 
and for Clay County, State of Texas, the place of domicile of said 
intestate at the time of his death; and that she is not liable to be 
sued herein as such foreign administratrix; and this court is without 
jurisdiction in the premises. 

2. That complainant has not, in and by said bill, made or stated 
such a case as does or ought to entitle him to the relief therein, and 
thereby sought against this defendant, or to any relief in the prem¬ 
ises. 

And, forasmuch as this Court has heretofore directed this de¬ 
fendant to plead to said bill, notwithstanding the objection so here¬ 
tofore interposed by her in respect of the jurisdiction of the Court, 
as aforesaid; this defendant, reserving all right of objection and ex¬ 
ception to the jurisdiction of the Court herein, and, also, all light of 
objection and exception to the said bill, as amended, for answer 
thereto, says: 

1. She admits the averments of paragraph one. 

2. She admits the averments of paragraph two, except she says 
that she is the duly appointed, qualified and acting administratrix 
of the estate of William R. Custis, deceased, under decree of appoint¬ 
ment from and by the County Court in and for Clay County, State 
of Texas, said County and State being the place of domicile of said 
intestate at the time of his decease. A duly certified copy of her 

appointment as such administratrix, as aforesaid, this de- 
36 fondant now brings into Court, and herewith files the same 
as “Exhibit A.” 


3, 4, 5, 6 and 7. This defendant believes that the allega¬ 
tions of fact set forth in paragraphs numbered three, four, five, six 
and seven, arc substantially correct, so far as the same relate to the 
certain proceedings in the Court of Claims therein referred to; but, 
for greater certainty, she reserves the right to refer to the records 
of that Court, in connection with the certain suits aforesaid and 
the proceedings therein, so far as the same may be or hereafter 
become material. 


This defendant is not advised as to whether or not the Court 


of Claims, in entering the certain judgments in said paragraphs 
referred to, had or had not knowledge of the bankruptcy proceed¬ 
ings under which complainant received his appointment as Trustee 
in Bankruptcy, as averred in paragraph five of the bill; nor is 
she advised as to the ground upon which the Court of Claims de¬ 
clined to re-open the said judgments and enter the same in the 
name of the complainant as such Trustee in Bankruptcy, as averred 
in paragraph six of the bill; and should cither of said allegations 
be or become material or important herein, she insists upon strict 
proof thereof. 

8. She admits the averments of paragraph eight. 

9. She denies the averments of paragraph nine; and, on the 
contrary thereof, she avers the fact to be that, as matter of law, the 
title to the fund here in controversy is in this defendant, as admin¬ 
istratrix of the estate of William R. Curtis, deceased, and not in the 
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complainant, either as Trustee in Bankruptcy, or otherwise 
37 however; and, further, that the certain appropriation by Con¬ 
gress, therein referred to, is payable to her, and to her only, 
as such administratrix aforesaid. 


10. She admits that she is a non-resident of this District, and is 
a resident of Clay County, in the State of Texas; but she denies that 


there is any jurisdiction in this court to compel her appearance 
herein by order of publication, or otherwise however; and also denies 
that it is necessary or proper for this court to appoint a receiver in 


respect of the subject-matter of said bill. 

And, for a further defense to said bill, this defendant is advised 
and therefore so avers that, as matter of law, the complainant, trus¬ 


tee in bankruptcy, as aforesaid, has no right, title, or interest in the 
subject-matter embraced in the bill, and acquired none, either under 
the provisions of the Bankruptcy Act, or the several amendments 
thereto, the Indian Depredation -Vet, or the appropriation made by 
Congress under which the funds embraced herein arose; but, on the 


contrary thereof, she is advised by counsel, and so charges, that, as 
matter of law, the entire right, title, and interest therein and thereto 
passed to and vested exclusively in this defendant, in her official 
capacity as administratrix of the estate of William R. Curtis, de¬ 
ceased, as aforesaid; and she urges this further defense by way of de¬ 
murrer to the bill. 


1. And bv wav of further defense to said bill, this defendant is so 

f. r / # 

advised and therefore avers that as the widow of William R. Curtis 


deceased, she is entitled to the ben-fits of certain exemptions 
38 and allowances under the provisions of the Bankruptcy Act, 
sec. 6, wherein it is provided in substance and effect that the 
estate of the bankrupt is subject to an allowance of all the exemptions 
•which are prescribed by the laws of the State of Texas at the time 
of the filing of the petition in bankruptcy by the complainant. That 
under the laws of the said State of Texas (the samo being the domi¬ 
cile of the said William R. Curtis bankrupt for more than six months 
preceding the filing of the petition) there was in force in the State 
of Texas the constitution of said State and certain statutes based 


upon constitutional provisions which secured to the bankrupt and 
also to his widow after his decease, the following claims, exemptions 
and allowances: 

1st. Art. 2395 of the Revised Statutes of 1895, which gives to the 
bankrupt and to his widow a homestead situated in a city, town or 
village consisting of a lot or lots not to exceed in value $5,000 at the 
time of their designation as a homestead. This defendant avers that 
at the time of the death of William R. Curtis there was on hand no 


real estate belonging to the said William R. Curtis; but this defend¬ 
ant owned certain lots in the town of Henrietta, Clay County, Texas 
which did not exceed in value the sum of $1000.00 at the time said 


complaint in bankruptcy was filed and at the time of their designa¬ 
tion as a homestead. That said property was actually used by said 
William R. Curtis and this defendant as a homestead and for the 


purposes of a home but that the title thereto stood in the name of 
and the beneficial interest was in this defendant. 
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39 2nd. That Art. 2395 of the Revised Statutes of Texas of 
1895 which was in force at the time the complaint was 

filed in bankruptcy and at the time of the death of said William R. 
Curtis, reads substantially as follows-: 

“Property exempt from, to every family. 

The following property shall be reserved to every family, exempt 
from attachment or execution and every other species of forced sale 
for the payment of debts, except as hereinafter provided: 

1. The homestead of the family. 

2. All household goods and kitchen furniture. 

3. Any lot or lots in a cemetary held for the purpose of sepulture. 

4. All implements of husbandry. 

5. All tools, apparatus and books belonging to any trade or pro¬ 
fession. 

6. The family library and all family portraits and pictures. 

7. Five milch cows and their calves. 

8. Two yoke of work oxen with necessary yokes and chains. 

9. Two horses and one wagon. 

10. One carriage or buggy. 

11. One gun. 

12. Twenty hogs. 

13. Twenty head of sheep. 

14. All saddles, bridles and harness necessary for the use of the 
family. 

40 15. All provisions and forage on hand for home consump¬ 
tion; and, 

16. All current wages for personal services.” 

That at the time of the death of William R. Curtis, the only per¬ 
sonal property or chattels owned by him or his estate, w T as one horse 
and one buggy, the horse being of the value of $50 and the buggy 
of the value of $100; that he owned no other personal property at 
the time of his death except the foregoing. 

3rd. That Art. 2047 governing the effects of the deceased, which 
was also in force at the time aforesaid and which is still a law in 
said State, reads substantially as follows: 

“Allowance in lieu of exempt articles. 

In case there should not be among the effects of the deceased all 
or any of the specific articles so exempted, it shall be the duty of 
the court, to make a reasonable allowance in lieu thereof, to be paid 
to such widow and children, or such of them as there may be, as 
hereinafter directed.” 

4th. And that Art. 2048, 2049 and 2050, read substantially as fol¬ 
lows : 

“Such allowance shall not exceed what. 

The allowance in lieu of a homestead shall in no case exceed five 
thousand dollars, and the allowance for other exempted property 
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shall in no case exceed live hundred dollars, exclusive of the allow¬ 
ance provided in the preceding chapter.” 

41 “To whom the exempt property shall be delivered. 

The exempted property set apart to the widow and children shall 
be delivered by the executor or administrator without delay as fol¬ 
lows : 

1. If there be a widow, and no children or if the children be the 
children of the widow, the whole of said property shall be delivered 
to the widow. 

2. If there be children and no widow such property shall be de¬ 
livered to the children if they be of lawful age, or to their guardian 
if they be minors, or the same may be equally divided among them 
except the homestead. 

3. If there be children of the deceased of whom the widow is not. 
the mother, the share of such children in such exempted property, 
except the homestead, shall be delivered to such children if they 
be of lawful age, or to their guardian if they be minors, or may be 
equally divided between them. 

4. In all cases the homestead shall be delivered to the widow, if 
there be one, and if there be no widow, to the guardian of the minor 
children and unmarried daughters, if any, living with the family.” 


“Allowances shall bo paid how. 

The allowances made in lieu of the exempted property shall be 
paid either in money out of the funds of the estate that may 
42 come to the hands of the executor or administrator, or in any 
property of the deceased that such widow or children if they 
be of lawful age, or their guardian if they be minors, may choose to 
take at the appraisement, or a part thereof, or both, as they may 
select.” 

Defendant further therefore says that she is entitled to $500 to 
cover the exempt personal property which was not on hand and was 
not owned by the estate of said decedent at the time of his death. 

5th. That Art. 2037, 2038, 2039 and 2044 of the Revised Statutes 
of Texas, read as follows: 


“Allowance to widow and minor children to be made when. 

At the first regular term of court after the original grant, of letters 
testamentary or of administration, or at any subsequent term there¬ 
after, within twelve months after the grant of said original letter’s, 
it shall be the duty of the court to fix the amount of an allowance 
for the support of the widow and minor children of the deceased.” 


“Amount of allowance and with reference to what time. 

Such allowance shall be of an amount sufficient for the mainte¬ 
nance of such widow and minor children for (ho term of one year 
from the time of the death of the testator or intestate, and 
43 such allowance to be fixed with regard to the facts existing 
during the first year after the death of such testator or intes- 
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tate; provided that in no case shall such allowance exceed one thou¬ 
sand dollars." 

“Allowance shall not be made when. 


No allowance shall be made for the widow when she has separate 
property adequate to her maintenance; nor shall such allowance be 
made for the minor children when they have property in their own 
right adequate to their maintenance." 


“Allowance to be paid in preference to other debts and charges, ex¬ 
cept, etc. 


The allowance made for the suppose to the widow and minor chil¬ 
dren of deceased shall be paid in preference to all other debts or 
charges against the estate except the funeral expenses and expenses 
of last sickness of deceased, which claims shall be first paid, if pre¬ 
sented within the time prescribed by law entitling them to such 
preference.” 

Defendant now states that no allowance was made to her by the 
County Court of Clay County, Texas, which is the probate court hav¬ 
ing jurisdiction of the estate of said decedent, nor by any other court, 
and that she had no allowance for the first year after the death of 
the testator or intestate; that she is advised and now states that 
she is entitled to a reasonable allowance out of the money to be 
paid to the said William R. Curtis or to his estate on his 
44 account. That he left no means except as herein stated and 
that defendant is required to expend about $2,600 and the 
same is a reasonable annual expenditure and was a reasonable 
amount for the first year’s allowance and that she is advised that the 
same should be paid out of the funds in controversy in this case, 
no matter what the ultimate judgment of this court may be as be¬ 
tween the defendant as administratrix and the complainant as 
trustee. 


Defendant says that she is at this time a widow and that there 
reside with her one minor sou under the age of twenty-one, and a 
grandchild, an orphan, who is the descendant of a deceased child; 
that said grandchild is dependent upon her and that they constitute 
a family under the laws of the State of Texas. 

2nd. Wherefore this defendant prays the court that in rendering 
its decree herein, if any be rendered adversely to the defendant as 
administratrix of this estate, that nothing be done to the prejudice 
of herself as the widow of the said William R. Curtis, deceased and 
that it be provided in said decree that the fund in controversy shall 
bo subject to the action of the county court of Clay County, Texas, 
in making to her said allowance and setting aside to her the exempt 
property in order that justice may be done in the premises. 

3rd. Having fully answered she prays to be hence dismissed with 
her costs. 

ALICE V. CURTIS, 

A dm’r’x of the Estate of Wm. R. Curtis, 

Deceased, Party Defendant. 

A. A. I-IOEHLING, Jr., 

Solicitor for Said Defendant. 
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45 I hereby certify that in my opinion, the foregoing several 

matters urged by way of demurrer to the bill of complaint 
herein, as amended, are well founded in law. 

A. A. HOEHLING, Jr., 
Solicitor for Sdid Defendant. 

Couxty of Clay, State of Texas: 

I, Alice V. Curtis, on oath say that the foregoing demurrer is not 
interposed by me for delay; and I further state that the several mat¬ 
ters and things in the foregoing answer by me subscribed stated of 
my own knowledge, are true; and those stated upon information and 
belief, I believe to be true. 

ALICE V. CURTIS. 


Subscribed and sworn to before me this 3rd day of March, A. D., 
1906. 


JNO. W. VEALE, 
Notary Public, Potter Co., Texas. 


46 


Exhibit “A.” 


The State of Texas, County of Clay: 

I, A. 0. Ziegler, Clerk of the County Court of Clay County, Texas, 
do hereby certify, that on the 17th day of February, A. D. 1902, 
Mrs. Alice V. Curtis qualified according to law as Administratrix 
of the Estate of W. R. Curtis, deceased. 

These are, therefore, given to prove her capacity to act as such. 
Witness my hand and the seal of the County Court of Clay County, 
at Henrietta, Texas, this the 17th day of February A. D. 1902. 

A. O. ZIEGLER, 

[seal.] County Clerk, Clay County, Texas, 

By JNO. F.' CONN, Deputy. 

The State of Texas, County of Clay: 

I, C. L. Karstetcr, Clerk of the County Court in and for Clay 
County, Texas, do hereby certify that the above is a true and correct 
copy of Letters of Administration issued to Mrs. Alice V. Curtis as 
Administratrix of the Estate of W. R. Curtis, deceased, as the same 
appeal’s of record in my office in Book No. 3, page 604, Pro- 
47 bate Minutes of the County Court of said County. 

To certify which, witness my hand .and the seal of said 
Court, at office in Henrietta, this the 6th day of December, A. D. 
1905. 

[seal.] C. L. KARSTETER, 

Clerk County Court, Clay County, Texas. 


The State of Texas, County of Clay: 

I, S. A. Denny, Presiding Judge of the County Court of Clay 
. County, Texas, sitting in Probate, do hereby certify that the attesta- 
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tion of 0. L. Karsteter, Clerk of the County Court, of Clay County, 
Texas, is in due form of law; that he was at the date of the same 
and is now the County Clerk in and for said County, duly commis¬ 
sioned and qualified, and full faith and credit are due all his official 
acts as such. 

And I do further certify that the signature attached to said attes¬ 
tation is his proper signature and is genuine. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of the County Court at my office in Henrietta, this the 6th day of 
December, A. D. 1905. 

[seal.] _ S. A. DENNY, 

Presiding Judge of the County Court, Sitting 

in Probate, Cl-ay County, Texas. 
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Opinion of Justice Gould. 
Filed January 7, 1907. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, Plaintiff, 

vs. 

Alice V. Curtis, Administratrix of the Estate of William R. Curtis, 
and Leslie M. Shaw, Secretary of the Treasury, Defendants. 

The bill in this case recites that Bryan is a resident of the State of 

Texas, and files this suit as trustee in bankruptcy of the estate of 

William R. Curtis: that Alice Y. Curtis is the .administratrix of the 

/ 

estate of William R. Curtis, and that Leslie M. Shaw is sued as Sec¬ 
retary of tho Treasury, having in his possession certain funds neces¬ 
sary to pay the claim of said administratrix, said funds having been 
appropriated for that purpose by act of Congress. The bill further 
avers that on August loth 1903, William R. Curtis, now deceased, 
filed in the Court of Claims two claims against the United States and 
the Comanche Indians for depredations committed during the years 
1870 and 1874, by said Indians; that on February 24th, 1902, the 
said Alice V. Curtis, administratrix as aforesaid, was sub- 
49 stituted as claimant in said cases upon her petition showing 
that Curtis had died intestate and that she had been duly 
appointed and qualified as his administratrix; that in these proceed¬ 
ings on April 7tli, 1904, judgment was entered in favor of Alice V. 
Curtis, administratrix, for $4,307.50 on one claim, and for $2,800 
on another claim, subject to the payment of certain attorneys’ fees. 
The bill next avers that after Curtis had filed his claims, but before 
any judgment had been entered thereon, to wit, on the 17th day of 
May, 1899, he filed in the District Court of the United States for the 
Northern District of Texas his voluntary petition in bankruptcy, 

4—1766a 
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and that under said proceedings the complainant Bryan was ap¬ 
pointed trustee of the estate of said bankrupt and duly qualified; 
that the claim- scheduled by Curtis aggregated over a million dol¬ 
lars; that on June 1st. 1903, complainant filed in the causes in the 
Court of Claims a certified copy of the approval of his bond as trus¬ 
tee in bankruptcy of the estate of Curtis, but that the judgments 
were rendered in the Court of Claims in favor of said administratrix 
without his being given any notice thereof by any one, and that on 
the 19th of April, 1904,lie filed the petition in said causes asking said 
judgments be re-opened and that he be substituted claimant in said 
cases in place of the administratrix of Curtis; that said petition was 
called to the attention of the Court of Claims on live 16th day of 
May, 1904, but that said Court refused to grant the prayer of the 
petitioner on the ground that a contest between the trustee in bank¬ 
ruptcy and the administratrix over the possession of said 

50 fund should not be determined by the Court of Claims. The 
complainant further sets forth the appropriation by Congress 

of the money to pay the judgments hereinbefore referred to as hav¬ 
ing been entered in favor of Alice V. Curtis, administratrix of Wil¬ 
liam R. Curtis, and that that money is now in the hands of the Sec¬ 
retary of the Treasury; that by virtue of the provisions of the bank¬ 
rupt act all title of Curtis in said claims passed to and became vested 
in this claimant as trustee in bankruptcy; wherefore he prays that 
“he be decreed, as matter of law, to be entitled to receive and collect 
the full amount of said judgments for the purpose of having the 
same administered in said bankrupt case pending in the United 
States District Court, for the Northern District of Texas according 
to the bankrupt law, and that the Secretary of the Treasury be di¬ 
rected to pay the full amount of said judgments to this claimant as 
trustee in bankruptcy.” 

An amendment to the bill avers the residence of the administratrix 
in the State of Texas and asks for an order of publication against 
her. 

The Secretary of the Treasury demurred to the bill, and his de¬ 
murrer was heard and sustained by Mr. Justice Stafford, and the 
hill dismissed with costs. From that decree the complainant Bryan 
appealed to the court of Appeals. At the time of the appeal no pub¬ 
lication had been had against the administratrix who was and is a 
resident of the Stale of Texas, but she had appeared specially for the 
purpose of objecting to the jurisdiction of the court, and her 

51 sworn motion alleged tho fact concerning her residence and 
administration in Texas, and that she had never taken out 

letters of administration in this District. The Court of Appeals re¬ 
versed the decree of the Supreme Court of the District in order that 
the motion of the administratrix might be acted upon and a final 
decree entered settling so far as practicable tho rights of all the par¬ 
ties concerned. The opinion of the court was handed down June 
13th, 1905, and is reported in 26 D. C. App. 95. 

After the mandate of the Court of Appeals had been handed down 
the motion of defendant Alice Y. Curtis, administratrix, to vacate 
and set aside the service by publication had against her was denied 
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by Justice Anderson on the 2nd day of January, 1906, and she was 
given leave to plead to the bill. Thereupon, March 8th, 1906, she 
filed her separate demurrer and answer to the said bill, and the cause 
was set down for hearing on the bill and her demurrer thereto. 

She mentions two grounds of demurrer: (1) That she is not a 
resident of nor has she been found or served with process within the 
District of Columbia; but, on the contrary, she is sued herein in her 
official capacity as administratrix of the estate of William R. Curtis, 
deceased, by virtue of appointment of the County Court in and for 
Clay County, Texas, the place of domicile of said intestate at the 
time of his death; and that she is not liable to be sued herein as such 
foreign administratrix. (2) That complainant has not in and by 
said bill made or stated such a case as does or ought to en- 

52 title him to the relief therein and thereby sought against this 
defendant or to any relief in the premises. 

I shall dispose of the questions raised by the demurrer of the ad¬ 
ministratrix in the inverse order, taking up the second ground first. 

A very careful reading of the bill in this case, as amended, does 
not disclose to me any ground upon which the jurisdiction of a 
court of equity can be based. Reduced to its simple terms a trus¬ 
tee in bankruptcy appointed by a court in Texas conies into this 
jurisdiction and asks this Court to require the Secretary of the Treas¬ 
ury to pay over to him certain moneys which are claimed by an ad¬ 
ministratrix resident of, and appointed to settle the estate of a resi¬ 
dent of, the State of Texas. It is not averred that the Secretary of the 
Treasury has in his possession any trust funds claimed by the plain¬ 
tiff or that he is in any respect a trustee as to the money in his hands 
appropriated to pay the judgment of the Court of Claims. It is not 
averred that the defendant-administratrix is insolvent, that she is 
under insufficient bond, or in any oilier way unable to respond to a 
judgment or decree of a court of competent jurisdiction at the suit 
of the complainant. No accounting is asked for. The plaintiff 
claims no lien on said fund, equitable or otherwise. In short, noth¬ 
ing is alleged in the bill which brings it within the purview of any 
of the established equity jurisdictions. In so far as can be 

53 gathered from the bill there is no reason whv the trustee in 
bankruptcy should not apply to the court from which the ad¬ 
ministratrix derives her authority for an order directing her to pay 
over the money for which she has recovered judgment. If her bond 
as administratrix is insufficient to cover the amount involved, it 
cannot be doubted that the County Court of Clay County, Texas 
would increase the penalty thereof sufficiently to protect this com¬ 
plainant or any other creditor who might have a claim against the 
funds in her hands. In addition to these reasons everv consideration 

XJ 

of convenience would relegate both the complainant and the de¬ 
fendant-administratrix to the forum in which they both reside for 
the adjudication of their respective rights to this fund. After a care¬ 
ful search of the authorities, I am unable to find any case in which 
a court of equity has entertained a suit by A to prevent B’s paying 
money to C which A claimed was his, unless a lien was asserted on 
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the fund, a trust involved, fraud alleged, or the insolvency of 0 
averred. 

2nd. The other ground of demurrer is also well taken. Professor 
Janies Schouler in a late treatise on Executors and Administrators 
lays down the rule as to actions against foreign administrators as 
follows: 

“The general rule is that a representative appointed in one juris¬ 
diction cannot be sued in his representative capacity in any other 
jurisdiction.” 

Authorities from twenty states are cited to support this proposi¬ 
tion. (See 26 Cyc. at p. 1,244.) This conclusion was reached by 
the Supreme Court in Vaughn v. Nprthrup T5 Pet. 1, 5, in 

54 which an administrator, appointed in Kentucky, of an in¬ 
habitant of that State who died there intestate, received a 

sum of money from the treasury of the United States for military 
services rendered by the intestate during the 'Revolutionary War. 
A bill in equity filed against him in the District of Columbia by the 
next of kin for their distributive shares of the money, was dismissed 
for want of jurisdiction, because an administrator, appointed in and 
deriving his authority from one State, was not liable to be sued else¬ 
where, in his official character, for assets lawfully received by him 
under and in virtue of his original letters of administration. It 
is true that the foregoing case differs from the one under considera¬ 
tion in the respect that in the former the administrator had actually 
received the fund in controversy, while in this case the fund is still 
in the hands of the Treasurer of the United States. But in the sub¬ 
sequent case of Wyman v. Halstead, 109, U. S. 654, the question was 
presented in exactly the same form as here. One Keyser filed a bill 
in equity in this Court against Halstead and others claiming an 
equitable interest in certain drafts payable to one John P. Pulliam, 
executor of John N. Pulliam, and to John J. Pulliam. John J. 
Pulliam having died, Halstead was appointed administrator in this 
District. Keyser obtained a decree directing Halstead to indorse and 
collect the drafts and to make distribution of the proceeds. In dis¬ 
posing of the ease, which was on appeal from a judgment by this 
Court awarding Halstead a mandamus against the Treasurer of the 
United States, the Supreme Court said: 

55 “It is hardly necessary to mention the proceedings in 
equity upon the suit of Keyser. Though referred to in the 

petition for the writ of mandamus in the general terms stated at the 
beginning of this opinion, they have not been printed in full in the 
record, as required by the eighth rule. The reason doubtless is, that 
both in the opinion of the court below and in the argument in this 
Court, while it is said that the administrator appointed in Tennes¬ 
see of the estate of John N. Pulliam was made a defendant to that 
suit, and the bill taken for confessed against him, it is admitted that 
he was not amenable as administrator to suit in this District, and that 
neither he, nor any administrator hereafter appointed in Tennessee 
of the estate of John J. Pulliam, could be concluded by that de¬ 


cree. 


So, in the case of Plumb v. Bateman, 2 App. D. C, 156, it is ex- 
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pressly held that foreign executors and administrators cannot be 
sued in this District and in that case the action of this court in re¬ 
fusing to vacate an order of publication against foreign executors 
who had been made parties defendant in a creditors’ bill, was re¬ 
versed and the order of publication was vacated. 

It does not admit of debate that Mrs. Curtis, the administratrix, 
is being “sued” in this proceeding. Speaking of* the word “suit” 
Chief Justice Marshall, in Weston, et al. v. The City Council of 
Charleston, 2 Peters at p. 464, said: 

“The term is certainly a very comprehensive one, and is under¬ 
stood to apply to any proceeding in a court of justice, by which an 
individual pursues that remedy in a court of justice which the law 
affords him. The modes of proceeding may be various, but if a 
right is litigated between parties in a court of justice, the proceed¬ 
ing by which the decision of the court is sought, is a suit.” 

This being a suit, and Mrs. Curtis as administratrix being made a 
party, and being a necessary party, it would seem to need no argu¬ 
ment to establish the proposition that she is being sued and 
56 that a foreign administratrix is being “sued” in a jurisdic¬ 
tion other than that of her appointment. That this cannot 
be done, the authorities heretofore cited distinctly hold. 

But it is contended by the counsel for plaintiff that this is a suit 
in rem and that therefore, for some undisclosed reason, the above 
rule of law does not apply. To quote the language of plaintiff’s 
brief: 


“The suit is in its nature a suit in rem against the fund in the 
Treasury, and the claim is made that by operation of law the title 
to that fund became vested in the trustee in bankruptcy, and that the 
defendant Curtis obtained no'title thereto under her appointment as 
administratrix, has no title now, and is not entitled to receive the 
same or any portion thereof. She is made a party to the suit simply 
because we find her here making claim to the’fund and demanding 
that it be turned over to her. The bill prays that the trustee be de¬ 
creed to be entitled, as a matter of law, to receive and. collect the 
whole fund on behalf of the creditors of the bankrupt, and it is im¬ 
material to his case whether the administratrix appears in this sv/it 
and asserts title in herself or not.” 

The unique proposition that a person in whose favor a judgment 
has been rendered is not a necessary party to -a suit brought by one 
to deprive him of the fruits of his judgment is disposed of by the 
Court of Appeals in Bryan v. Curtis, 26 App. D. C. 95, in which the 
Court remanded the case for the express purpose of allowing this 
administratrix to raise the questions heretofore considered, saying: 

“At the same time, their determination would seriously affect her 
interests if adverse thereto. The situation is analogous to that where 
an appellate court finds that an indispensable person, whose interests 
are directly involved, has never been made a party to the proceeding. 
In such case the rule is to reverse and remand the cause, in order 
that the defect may be cured.” (Citing Hoe v. Wilson, 9 Wall., 
501.) 

57 Again, the claim that this is a suit in rem is unfounded. 
It is no more a suit in rem than an action on the judgment 
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itself against a judgment debtor who happened to have the money 
in bank to pay it, would be a suit in rem. There is no “res” that is 
liable for this judgment. No lion is asserted upon any specific 
moneys. It is payable out of the general fund appropriated by Con¬ 
gress to pay judgments of the Court of Claims. The fundamental 
concept- of an action in rem is a “res” a thing, which is indebted and 
which must either be turned over to plaintiff in satisfaction, -as in 
replevin or ejectment, or must respond to his claim by virtue of some 
lien which he may have thereon, either common law or statutory. 
In this case, plaintiff asks that the Secretary of the Treasury be re¬ 
quired to pay to him the money due upon a judgment rendered in 
favor of the defendant-administratrix,—not any particular sum set 
apart and specially designated or deposited, and identified, but any 
money out of the Treasury appropriated for such purposes. 

But, in the view taken, if it were conceded that the action was in 
rem, Mi’s. Curtis the judgment creditor, as administratrix, would 
still be an indispensable party under the most elementary rules of 
law and justice. And being an administratrix under appointment 
of a foreign jurisdiction she is not, by the authority of the Supreme 
Court, the Court of Appeals of this District, and practically all of the 
States in which the question lias been raised, suable here. 

The foregoing renders it unnecessary to consider the third 
58 proposition, viz.: Whether a claim against the United States 
under the Indian Depredation Act passes to an assignee in 
bankruptcy. 

The demurrer of the defendant Curtis will be sustained and the 
bill dismissed with costs. 

ASHLEY M. COULD, Justice. 


Decree Dismissing Bills of Complaint. 

Filed January 16, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee in Bankruptcy, Complainant, 

vs. 

Alice V. Curtis, Administratrix of the Estate of William R. Curtis, 

Deceased, et al., Defendants. 

This cause came on for final hearing upon the pleadings filed and 
other proceedings had herein; and was argued by counsel; and there¬ 
upon, upon consideration thereof, it is, by the Court, this 16lli day of 
January, A. D. 1907, adjudged, ordered, and decreed: 

That the order appointing receiver herein, passed July 11, 1906, 
be, and the same hereby is, vacated; and, further, that the 
59 original and amended bills of complaint herein bo, and the 
same hereby are dismissed with costs, and that defendants 
have execution therefor as at law. 

ASHLEY M. GOULD, Justice. 
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From the foregoing decree, the complainant, in open court, prays 
an appeal to the Court of Appeals of the District of Columbia; and 
the same is allowed, and the penalty of appeal bond for costs fixed at 
the sum of $100. 

ASHLEY M. GOULD, Justice. 
Memorandum. 

January 25, 1907.—Appeal Bond Filed. 

Designation of Record. 

Filed February 7, 1907. 

In the Supreme Court of the District, of Columbia. 

Equity. No. 24697. 

Morgan Bryan, Trustee, 
vs. 

Alice V. Curtis et al. 

The Clerk will please include in the record on appeal in the above- 
entitled cause the following papers: 

60 


1904. 
May 31. 
June 7. 
June 7. 
July 21. 
Aug. 10. 
Aug. 22. 
Oct. 1. 

1905. 
Mar. 30. 
July 6. 
July 11. 
July 12. 
Dec. 22. 

1906. 
Jan. 2. 
Mar. 9. 

1907. 
Jan. 7. 
Jan. 16. 

Jan. 25. 


Bill of complaint. 

Demurrer of defendant No. 2. 

Answer of defendant No. 2. 

Amended bill. 

Order for appearance of absent defendant. 

Demurrer of defendant No. 2 to amended bill. 

Appearance of defendant No. 1. 

Mem.—Nov. 5, 1904, Proof of Publication. 

Motion to vacate service by publication. 

Motion for appointment of receiver. 

Order appointing receiver. 

Bond of receiver. 

Opinion of Justice Anderson. 

Motion to vacate service by publication overruled. 
Separate demurrer and answer of defendant No. 1. 

Opinion of Justice Gould. 

Decree vacating order appointing receiver and dismissing 
bills of complaint. 

Bond on appeal. 

HAMILTON, COLBERT & HAMILTON, 

Attorneys for Complainant. 
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Supreme Court of the District of Columbia. 


United States oe America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
60, both inclusive, to be a true and correct transcript of the record 
according to directions of .counsel herein filed, copy of which is 
made part of this transcript, in cause No. 24697, in equity, wherein 
Morgan Bryan, Trustee in Bankruptcy, is Complainant, and Alice 
V. Curtis, &c., et al., are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of March, ^4. D., 1907. 

[Seal Supreme .Court of'the District of Columbia.] 
f "US' •' JOHN R. YOUNG, Clerk. 
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Endorsed on' coyer:'' District of Columbia supreme court. No. 
1766. Morgan Bryan, trustee in bankruptcy, appellant, vs. Alice 
V. Curtis, administratrix of William R. Curtis, et al. Court of 
Appeals, District of Columbia. Filed Mar. 8, 1907. Henry W. 
Hodges, clerk. 









